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| THE matter of Libel, and eſpecially that part 
; of it, which forms the ſubject of the firſt 
' ; ſection, in the following pages, has already been 
= diſcuſſed with infinite ability.” The celebrated ſpeech 
of Mr. Erſkine, on the motion for a neu trial in 
the caſe of the Dean of St. Aſaph, has exhauſted 
every argument, that could be applied to a Court of 
Judicature, on the right of the Fury, to decide the 
crime of Libel.—The preſent object is to diveſt the 
fubjett of all technical obſcurity, and to call the 
attention of the People, to the political, as well as 
to the legal confideration of it. 
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On the exclufion of the Fury, from deciding on the 
criminality of a Libel. 


CRIME, is the wilful violation of ſome 
public law, by the commiſſion of an act 


prohibited, or the neglect of a duty com- 
manded. 


The will, or intention, being univerſally of 
the eſſence of a crime, the law has, in every 
caſe, appropriated ſome particular term, accord 
ing to the nature of the offence, to expreſs this 
intention. In an indictment for murder, the 
homicide muſt be charged to have been com- 
mitted with malice aforethought : theft muſt be 
charged, feloniouſly : a Libel, upon an indi- 
vidual, maliciouſly ; and pon the government, 
ſeditiouſly. 


And 


- 
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And as the intention, is of the eſſence of the 
crime, ſo the term uſed to expreſs that inten- 
tion, is of the eſſence of the charge; and if ſuch 
term be omitted in any indictment, although 
the Jury find the defendant guilty, yet the law 
awards no puniſhment ; becauſe the Jury could 
only determine upon the charge before them, 
which failing to alledge a criminal intention, 
the defendant i is not convicted of a crime. 


The * of every Sanden 1 * g thus 
com poun ded of the fact, and che intention, it 
follows, that a Jury, who are called upon to 
declare, whether the defendant be guilty, or 
not guilty, muſt direct their ;inquixy, s to both 
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And in all caſes, the intention, which ** | 
NEW the peculiar ſituation, and circumſtances 
of the perſon accuſed, muſt be as much a matter | 

of evidence, as the commiſſion of the face. 
The right to enquire into the intention, as 
well as the fact, is admitted to reſide in the 
Jury, in every charge of crime, known to the 
law of England, except in the cafe of Libels. 
On 
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YES. 

On a criminal proſecution for a Libel, the 
Jury, who are called upon to try, the iſſue of 

guilty, or not guilty, are by the modern prac- 
| tice of the courts, directed, to exclude from their 
minds, all conſideration, whether the paper 
charged be malicious, or ſeditious ; altho' upon 
thoſe words, which are expreſſive of the inten- 
tion of the defendant, and are of the eſſence of 
the charge, the guilt of the defendant muſt 
depend. They are told, that it is their province, 
to decide upon the fact of writing, printing, or 
publiſhing ; and, whether the ſenſe of the 
author, is fairly explained in the charge: but 
that as to the malicious, and ſeditious inten- 
tion of the libeller, it is matter of law, to be 
collected by the judges from the record. 


It may be proper here to obſerve, that in all 
caſes, where a perſon is accuſed, the law requires, 
that the charge againſt him, ſhould be certain 
in its nature, that he may be fully prepared to 

make his defence; and that the court, if he be 
found guilty by the Jury, may be able to pro- 
nounce the puniſhment which the law awards 
to the particular crime. 
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If the crime be murder, that certainty is ſuffi- 
ciently effected, by deſcribing the place where, 


and the day when, the fact was committed, and 


the malice aforethought which induced the fact. 


If the crime be a Libel, that certainty can, in 
no way, be attained, but by ſtating the very 
Libel itſelf, and the malicious or ſeditious in- 
tention with which it was written or publiſhed. 


A bookſeller, on the ſame day, and at 


| the ſame place, may have ſold any number of 


printed works, different in their nature, yet 


written by the ſame author, and on the ſame 


ſubject; and he can only know, the particular | 
publication which is charged upon him as a 


Libel, by its being inſerted in the charge. —And 


if he be found guilty by the Jury, of the fact of 
publication, and of the malicious or ſeditious 


intention, the court, when it comes to pro- 


nounce the puniſhment, which is diſcretionary, 


mult have recourſe to the Libel itſelf, 


RY it is, that the Libel neceſſarily appears 
upon the record; but the intention ah the writer, 
or 


1 


or publiſher, is not therefore leſs of the eſſence of 
the crime, and ſuch intention, muſt ever remain 
a concluſion from fact, and cannot be con- 
verted into matter of law. 


It i * very difficult, to diſcover the fallacy 
which has been adopted, to exclude the Jury 
from deciding on the criminality of a Libel. 


Evidence of intention, is of two kinds; it 
is either intrinſic or extrinſic. 


As man is a being, whoſe acts follow his 
volition, if an act done, be attended with a 
direct and immediate injury, it muſt prima facie 
be inferred, that the actor meant the i injury.— 
The fact itſelf is preſumptive evidence of the 
intention. — It is preſumptive. only, becauſe it 
may be ſhown, that the will of the actor went 
not to the injury.—lIf it be not ſo ſhown, the 
intrinſic evidence of intention, ariſing from the - 
fact ſal becomes concluſive, Rn + 


I Thus a Libel x may be 90 grafely i injurious in 
= its terms, that it muſt upon the face of it, be 


infer 


* 5 


| ( 6 ) 
inferred, that the writer had malice, or ſedition 
in bis heart. The fact of writing, is then, pre- 
famptive evidence of the vitious intention. . If 
this preſumption be not repelled by extrinſic 
circumſtances, it becomes concluſive evidence. 
It becomes ſo, not as a matter of law, but as 
an inference of reaſon, as a concluſion of com- 
mon ſenſe from the evidence in the cauſe, which 
cannot be ſeparated from the duty of the jury, but 
by denying, what has never yet been denied, their 
| we right, to decide upon matters of fact. . 


4 Ferant in ſome caſes of Libel, che evidence of BY 
intention, may depend, upon the paper itſelf, 4 

and the paper is ſtated in the record; the judges 1 1 

have Arſt concluded, that the intention will, 
in all caſes, be apparent from the paper itſelf, 

they have next called, ſuch evidence of i intention, | 
matter of law ; ; and have laſtly appropriated it, 
to their own juriſdiction, as judges of law. 


If it were admitted, for the ſake of the ar- 
| gument, that the criminal intention of a Libel, 
were matter of law, it would however furniſh 

no reaſon, from legal analogy, for excluding it 
from the province of the Jury. 


In 
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1 | conſequence, find the defendant not guilty; the 
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In all other caſes of crime, the Jury do 


decide, by the verdict of guilty, or not guilty, 
the criminal intention, or as it is now to be 
called, the matter of law, as well as the matter 
of fact. | 


On an indictment for murder, they decide, 
not only that the perſon, charged to have been 
murdered, did die, in conſequence of the act of 


the defendant, and that ſuch act reſulted from 


a deſign to kill; which are the matters of fact: 
But they alſo decide, whether from the par- 


ticular circumſtances, attending the homicide, 


it is to be ranked in that claſs, which the law 
juſtifies or excuſes; or whether from the degree 
of criminal intention in the defendant it comes 
within the legal definition of the erime of man- 
ſlaughter; or amounts to murder; which, if 
the intention of the Libeller, be matter of law, 
are evidently alſo matters of law. 


Ia Jury, do, in defiance of the direction of the 


judge, take into their conſideration, the crimi- 
nality of the paper, charged as a Libel, and, in 


law 
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mere creatures of the law and know no other 


68 
law bends its oourſe to their verdict; the defen- 
dant is for ever acquitted of the charge; and 
the jury is, in no degree, amenable to puniſh-' 
ment, for uſurping the province of the judge. 


This power in the Jury was admitted, even by 
Lord Mansfield, on the motion for a new trial 
in tlie caſe of the Dean of St. Aſaph -; and wðas 
actually exerciſed, in the caſe of Owen, who was 
tried before Chief Juſtiee Lee in 1752 b. 


Thus it is ptetended; that a compleat uncon- 
troulable power cam exiſt 1 in the Jury, without 1 
the richt. 


3 the inftitations of civil government, 
power, and right, are, and muſt be, convertible 
terms. Civil power, and civil right, are the 


limits, than the la impoſes upon ther, The 
law ſpeaks the language of prohibition, not of 
almonition. What it permits to be done, un- 

cenſured, and confirms, when 3 it is s done, it has 


ca) Vide Me Erkin“ 5 ſpeech on 1 . page 3. 
W e id tov? Ste Prius; pag yok. © 


* * 


That 


(op 


Aleggsted the power to do, and the exerciſe of 
that power, is of right. 


That the Jury can, in defiance of the direc- 
tion of the judge, take into their conſideration, 
the criminality of a Libel, is therefore a clear 
proof, that by their original inſtitution, - they 
have the right ſo to do. | 


It is the peculiar boaſt of the Engliſh conſti- 
tution, that, with regard to accuſation for crime, 
the law has anxiouſly protected every ſubject of 
the ſtate, from the abuſe of the executive power, 
by making the unanimous ſuffrage of twelve of 
his equals, neceſſary to the conviction of his 


guilt. 


And it is utterly repugnant to reaſon, that 
in the caſe of Libel, where the executive power 
itſelf, may be a party, and the abuſe of its autho- 
rity is, therefore, moſt to be dreaded; and where 
the crime, being of an indefinite, and conſtruc- 
tive nature, may take its imputation of guilt, 
from the political ſentiments of thoſe who decide 
upon it, che law ſhould. recognize the ſingle: 
inſtance 
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inſtance of exception to its general rule, and 
ſhould permit criminality to be excluſively 
declared by judges appointed by the executive 


power. 


The integrity and independency of the judges 
at any one time, tend little to reconcile, ſo glaring, | 
and fatal an inconſiſtency. It is obvious, that- 
the preſent practice, if it were cœval with the 
conſtitution, had been adopted at other times 
by judges, who poſſeſſed neither integrity, not 
independency ; who held their offices, at the 
will of the crown, and recommended themſelves, 
by becoming the active, and zealous inſtru- | 
ments, of public oppreſſion. . 


Every rational enquirer muſt haſten to con- 
clude, that the conſtitution had originally been 
true to its own principles; and to infer from 
the ordinary probabilities of human action, that | 
this doctrine of Libels, had faſtened itſelf upon 
the judicial ſyſtem; in ſome malady of the ſtate : 
that the principle, had been thrown out, in the 
triumphant mſolence of power, to aggravate by 

inſult, the injury of ſome particular oppreſſion. - 


En) 


He muſt little expect, to be taught, as the 
truth will teach him. that it had ſtolen into the 
conſtitution, in the heyday of public ſecurity ; 
when national power, had vindicated national 
right, and a king had been called to the _ 
by the voice of the people. 


In the year preceding the Rewbption hap- 
pened the trial of the ſeven biſhops ; ; which was, 
a daring attempt, on the part of James II. to 
Rifle in its birth, the ſpirit of reſiſtance to his 
arbitrary meaſures. It was plain that much 
depended upon the event of the proſecution, 
and it was carried on by the government with a 

keenneſs that correſponded to its importance. 
The chief juſtice, atid one other judge, were 
devoted to the court, and avowed their opinions 
that the petition was a Libel ; but they did not 
eren venture to hint, that the Jury ought to be 
precluded from deciding that queſtion, and it 
was diſtinctly left to the Jury, by all the four 
Judges 1 to conſider of the en of the pe- 
fition © * 
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But from the Revolution to the preſent period, 


it has, according to the aſſertion of Lord Manſ- 
field a, been the uniform practice, for judges 


to inſiſt upon an excluſive right to decide the 


queſtion of Libel, 


And this fact, though 0 at firſt Hehe 


ſomewhat amazing, is readily accounted for, by 


an attention to the general tenor of human 
conduct. 


nee eee 


proſecution, for Lihel, in the times ſucceeding 


the Revolution, were altogether, the adherents to 


| the exiled family. A great portion of the people 
yes governed by the ſame prejudices, , and the 


opinion of a Jury, would not in all caſes, have 
followed the wiſhes of the court. Hence men, 
of the pureſt public principles, might concur 
in the modern doctrine; and overlook, in the 

blindneſs of party zeal, the dangerous tendency I 
of the example, 5 


It was perhaps to be expeted that the judges 
of the preſent day, would conform to the prac- 
tice of their immediate predeceſſors. 5 5 


(4) 3 vol. Term Rep, 430 note. 


5 ? But 
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But it is a clear legal poſition, and is ſo 


expreſsly laid down by Mr. Juſtice Blackſtone e, 
that no ſeries of determinations, can ſanction a 
precedent, which is flatly contradictory to * 
reaſon; and if the judges heſitate to over-rule 


ſuch a precedent, it becomes the duty of the 


legiſlature to vindicate the honour, and con- 


ſiſtency of the En gliſh law, 


(e) 1 vol. Black, Comm. 69. 


* 
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On the rule, cher the truth of e Libel, fall ne b 5 


given in euidence, when the Libel becomes the 
ſujet? of a criminal Proſecution 


| I Fa perſon, whoſe reputation is injured, by : 


any defamatory publicatigg, in writing, or 


| printing, ſeek to obtain a pecuniary recompence, 


by an action at law; the law of England permits 
the Libeller to juſtify his conduct, by Siying in 
evidence the truth of a. Libel, 


And this, as Mr. Juſtice Blackſtone faysf | 
is agreeable to the reaſoning of the civil law, 


eum qui nocentem infamat non ef equum er benun 
ob eam rem condemnori, delitta enim necentiun 


RN] ert. 
nota E qportet & & es gr 


But if the perſon ſo injured, proceed againſ 
| ; the Libeller, by : A criminal proſecution, ſeeking | 


not recompence, but revenge, it! is the rule to 
| ſhut out all evidence of the truth, or falſchood, 


of the Libel, and to inflict certain puniſhment 


11525 8 N + * Fi 34 7 os Lr: 4 s © 480 


on the offender. 
| = (f) 5 vol Comm. ch. 8. wy 
The 
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The offence, or in other words, the ſenſe of 
injury, occaſioned by a Libel, confiſts in the ap- 
prehenſion entertained; by the perſon defamed, 
_ that its aſſertions will be believed; and the 
degree of offence, is ns. rn in z proportion to 
that apprehenſion. mt 


That apprehenſion i in all caſes, where 
the perſon defamed, is innocent of the charge, 
be meaſured by the probability of the Libel ; 

and the probahility, will depend upon the flander 


being accommodated, to the experience of the 
times, and to the ſituation and coo 


of the Je: 


f for nice in a country, where wealth 
is the leading feature of diſtinction, and the 
deſire of acquiſition, muſt, in ſome degree, find 
its way to men of all minds and conditions, it 
were imputed to a miniſter, who had niade 2 

7 diſadvantageous peace, or to a commander, 
who had conducted an unſucceſsful war, that 
he had been bribed to betray the intereſts of his 
country; ſuch an imputation would be more 
commonly believed, and would therefore give 


more offence, than if it were imputed to the 
ſame miniſter, or to the ſame commander, that 
he had committed a Highway robbery. - 


Bat if a perſon, be guilty of the charge i im- 
puted to him, the general Probability of the 
Libel, will not be the meaſure of his apprehen- 
ſion that it will be believed; the conſciouſneſs 
of guilt, will neceſſarily increaſe that apprehen- 
fon, beyond the meaſure of the general proba- 
„„ 


And thus the Libeller, whoſe. 1 is 
founded in truth, ſince it will excite the higheſt 
ſenſe of injury, will be purſued with the keeneſt 
ſpirit of reſentment, and be moſt certain of 
criminal proſecution, and puniſhment. | 55 


An innocent perſon who is ſlandered by a 
Libel, and ſeeks redreſs from the law, will be 
likely to proceed by a civil action; becauſe he 
cannot eſtabliſh his innocency, but by affording 
to the Libeller, an opportunity of proving. his 
| afſertions, if they were true. 
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A perfori, conſcious of the truth of a Libel, if 
'he happen to know, as may ſometimes be tlie 
caſe, that it cannot poſſibly be proved, will 


. alſo proceed by a civil action, in order that he 
may impoſe upon the world, by covering his 


character with a fictitious eit, 


1 


The rule, that truth! is no defence in a crimi- 


nal proſecution, , will therefore have little other 


effect, than to gratify the revenge of a perſon, 
conſcious that the truth of a Libel, can clearly be 
proved againſt him, ay 

_ Theſe ſtrange, but inevitable conſequences, 
naturally lead to an examination of he rule, 
by the principles of legal analogy. 


It has been ſaid, in n ſupport of the out; that | 
if the perſon accuſed, be in the knowledge of the 
Libeller, guilty of the crime which he imputes 
to him, it. is his duty to proceed againſt him in 
the regular courſe of law; and that to permit a 
juſtification by the truth, would confound the 


order of judicial e 


But 


> 18.) 


* But to this obſervation, the. law itſelf, fur. 
| 1 a full anſwer, when it permits the truth 
to be given in evidence, in a civil action. . 


r It will be remembered, that the crime of 
Libel, upon an individual, confiſts in the mali- | 
- cious intention; and that the malice, is of the 
eſſence of the charge, and, unleſs it be expreſsly 
alledged, J the defendant cannot be convicted of 
crime. 


All crime is to be puniſhed according to its 
degree. | 4 GALS] 


The Libetter, who propagates a ſtory, which | 
has: probability on the face of it, from the 
ſituation, and circumſtances of the perſon de- 
famed, well knowing that it is an utter falſe- 
hood, evidently acts with a much higher degree 
of malice, and neceſſarily merits a much higher 
degree of puniſtiment than he who has the 
4 means of Proving the aſertions of a Libel. 


1 8 it is to be reconciled to any rational 3 
l that the law, when it comes to e- 
| tend the arm * Fe in A— ſhould 
1 | ſhut 


f 


1 
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- ſhut out all enquiry into the degree of guilt, 
by refuſing evidence of the truth, or — 
of the Libel? a 


It has been ſaid, by great legal authorities, | 
that the only object of puniſhment, in a Label, 
is it's neceſſary tendeney to a breach of the 


peace, by ſtirring up the perſon hbelled to 


revenge —If it be fo, then the degree of puniſh- 


ment, mult be meaſured by the ſenſe of injury, 


which the Libel occaſions, and be moſt ſevere 


when the Libel is moſt true: and the law will 
be till wanting to it's own ends, unleſs it re- 


quire evidence of the truth, to aſcertain * 


full quantity of the defendant's guilt. 


Bur this notion, ons: to have been intro- 


duced in the vain attempt to reconcile the law 


to itſelf, and to be as little conſiſtent with legal 
analogy, as with the ſenſe of the thing; for 
no poſſible reaſon can then be aſſigned, for the 
neceſſity of charging the malicious intention. 


If the tendency of a Libel, to a breach of che 
peace, do mix in the object of puniſhment, the 
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maliceè neceſſarily expreſſes the legal meaſure 6f 


that tendency; and the argument returns in tlie 


circle, to prove that juſtice cannot be done, 
unleſs the truth, or falſchood, of the Libel be 


| _— into. 


- 
* 
, 7 


* pon the n whether it be ſuppoſed, 


that the malice, or the tendency -to the breach 


of the peace, or that both, are the object of 
puniſhment, in a Libel, it is ſufficiently evident, 
that each is capable of exiſting in a greater, 
and in a leſs degree; and that the criminal 
degree muſt depend, either upon the truth, or 
upon the falſehood, of the Libel; and in no 
poſſible view of the ſubject, can the truth, or 
the falſehood, become ee to the juſt 
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On reſtraining the diſcuſſion of public ſubjets, by 
? Infliti vg puny ſoment, for. Lie bels on the Govern- 
Fay ment. EY 


ary r * At 
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AHE TAY PII of a | Libet, 
& conſiſts. in the apprehenſion, © that it's 
aſſertions will be believed, applies with no leſs 
truth, to Libels upon the government of 4 
country, than to mw _w_ individuals.” An 


The ſuppoſed miſchief a a public Libel, 1S is 
— to make the people diſcontented, with 
the conduct of IE who ban? | 


* — * 


ny it Se ereate e unleſs it with | 
W the diſcontent will neceſſarily be pro- 
portioned, to the credit which it happens to 
obtain; and the offence, or ſenſe of injury, 
entertained by thoſe who govern, will be mea- 
| fared, by their apprehenſion of the ee 
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122 
That probability, muſt reſult, from tlie 
degree of public cotifidence; and affection; 
which the government happens to enjoy; it 
will be leaſt, nn ard greateſt, 
* the work. - Nd dx as HO 
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it will follow We chat when wal 
adminiſtration, has reached the extreme limits 
of human endurance, a Libel upon the govern. 
ment, will be proſecuted. with the utmoſt aeri- 
mony, and receive the ſevereſt' puniſhment; 
becauſe the probability, of it's obtaining credit 
among the people, and the ſenſe of injury, will 
then be i in the dag degree.” 
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* being i neee | 
Ciouſneſs i in thoſe who govern, of the truth of 1 
a Libel, will, in every caſe, increaſe the appre- 2 
| henſion of it's being believed, beyond the meaſure 
af the general probability, ariſing from the cir- 
cumſtances of the times, and will add to the 
keenneſs, with which the offender will 158 ba. 
fued to puniſhment. dl ant vt | 
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0 in the free and full diſcuſſion, of all it's mea- 
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ye 
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ſures by the people. Knowing no motives, but 


ſach as tend to the public good, in inviting 
enquiry, 1 it ml} invite applauſe, : and gratitude, 


If ie, and 3 views, begin to obtain 
with thoſe who goyern, means muſt be found, 
to conceal the change from the public eye; and 


| Free diſcuſſion, will become the immediate 92 


t jealouſy, and diſcouragement. 


If -the law of the tate; permit this govern- 
ment, to ſuppreſs all diſcuſſion „the abuſes of 
power will increaſe unchecked, until they burſt, 
with their own wei ight; until ſome extravagant 
oppreſſion, rouſes, not indeed the underſtand- 
1085, but the feclings of the whole people, to 
m againſt their tyrants. 


But, if the law do not veſt in the government; 


| | the power of ſuppreſſing free diſcuſſion, cor- 
1 ryption and abuſe muſt give way before it. It 


is not in human nature, to perſiſt in crime, in 
the immediate kyowledge of thoſe, who have 
the pomer of 5 and are intereſted to 


5 Ee it. 
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( 24') 
- It is not, at this day, to be aſked, whether 
power be the property of thoſe who govern, or 
of. thoſe who are governed. It will be readily * 
admitted, that it is a truſt, committed by the 
many, to the few, for the common benefit. It 
zs of right, therefore, that it ſhould, in all caſes, | : 
be formed to the general will, and take new lh. 
ſhapes and directions, recording to the bent 15 = 
| os wil. 


The notion which has in ſome. times been 
prevalent, that the people could not become * 
competent judges of their true intereſts; and 

that a power to controul che general will, ought 
to be provided in every conſtitution, is no leſs 
dangerous in its conſequences, ſince it leads to 
the eſtabliſhment of deſpotiſm ſomewhere, thay 
It is falſe in fact, | | 


In a'conftitution which has a denen Wy 
exerciſe the people, in an inquiry into the ends 
and purpoſes of government, and to maintain 
in the people, a ſenſe of their own conſequence, - 
every important meaſure will become the ſubject 
of univerſal diſcuſſion, In this diſcuſſion the 
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meaſure muſt be capable of being referred to 


ſome certain known principles ; and it is highly: 


probable, that the general will, will at length 
fix in the direction of truth, ſince it can have 
no natural bias the other way.—But any man, 
ar ſet of men, who are ſuffered to controul it, 
may and muſt have the bias of particular inte- 
reſts. If the general will .happen to decide 
miſtakenly, as ſoon as the miſchief is evident it 
will be correted, of courſe. But it may be the 
intereſt of any man, or ſet of men, allowed to 
controul the general will, to 7 in a meaſure 
of public W ee 4 


The ſubjett of a public Libel, muft be either 
practical, or theoretical. It muſt either be 
meant, to convince the people, that the power, 
which they have delegated, has been abuſed; or 
chat the delegation has, in ſotne point, proceeded 
upon a miſtaken principle, which prevents the 
common benefit intended by it: Perhaps that too 


much power has been placed 1 in the hands of 
government, 


The 


(3. 

| The public advantage, which is admitted ts 
be the ſole end of government, may requires 
ſs of this ſort, | 


in whence, then, is the reaſon derived, 
that delivers oyer the inſtrument of public 
advantage, as a victim, to the . . 
of thoſe who goes! | 


| Either . conſtitution of man FIR or 

does not admit, that the government of a ſtate 
may be ſo organized, as to leave 10 inlet to 9 the 
25 abuſe of power, 


If it do admit it, then a nation is not in that 
f condition of advantage, to which it is of right 
entitled, fo long as actual abuſes exiſt; and 
there muſt be manifeſt abſurdity and injuſtice, 

in the law, that prevents the diſcuſſion -of the 


defects of government, which alone can lead 9 
remedy, 


II it do not admit it; if power will in all 
hands, and in every ſtate of organization, ne- 
Sein t tend to abuſe; it is evident, that every 
| | n, 
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government, beginning from the origin of its 
conſtitution, will be daily becoming more and 
more imperfect, until at laſt ſome flagrant out- 
rage excite the people to regenerate it; unleſs 
there be 'a mean provided by the conſtitution, 
= to check abuſes one by one as they appear, 
3 This may be effected by the liberty of the free 
and full diſcuſſion of public meaſures, and in 
no other way. 


The full weight of hiſtorical evidence, is 
barely ſufficient to make it credible, that ſcarcely 
a century has elapſed, ſince, in this country, a 
great and a good man, an ornament and an 
honour to the age in which he lived, was con- 
demned in the regular form of judicial proceed- 
ang, and loft his head upon the ſcaffold, in the 
face of the ſun, and of the nation, for writing 
in a ſpeculative treatiſe upon government, which 
was found upon his library table, That the 
« king derives his power from the people, that 
* 'tis originally in the people, and that the 
* meaſure of ſubjection muſt be adjudged by 
2 the Parliament, and that if the king does fall, 

* C | e from 


( 28 ) 
from doing his duty, he muſt expect, that the 
& people will exact it s.. | 


It is difficult in theſe times, to look back at 
this, and ſuch like monſtrous abſurdities, with- 
out beginning to doubt, whether the animal 
called, at this day, by the name of man. be not 
of a new facies 


But reflection cules: that reaſon is not a 
power of certain known form, and extent, but 
an elaſtic principle, expanding, as it happens ty ' 
de liberated, from the preſſure of ignorance and 
prejudice, and capable perhaps, in times to 
come, of attaining heights unknown to all for. 
mer experience. 6 eke oh 


All that has, in all times, been ſaid about 
the danger of the free diſcuſſion of public ſub- 
jects, and its evil effect in unſettling the minds 
of the people, has either been founded in the 
abſurd notion, that the private intereſts of thoſo 
who govern, are to be the ohjects of the pro- 
tection of the laws, rather than the ; public 
(8) Algernon SRP: 1683, 3 vol. State Trials page 710. 

advantage 


( 29 ) 
advantage; or in the falſe and ridiculous con- 
cluſion, that the incapacity of any people, to 
diſcern political good and evil, reſults, not from 
the miſchievous tendency of their conſtitution, 


to reſtrain them in ignorance, but from ſome 
natural defect of rational power. 


Public diſcuſſion, will never be called a libel, 
until the known abuſe of power has given it its 
_ 


That ſtate will be in danger of all the miſeries 
of anarchy, which, by prohibiting public diſ- 
cuſſion, encourages the ſilent growth of abuſes ; 
for man, though a moſt enduring animal, has 
not infinite patience. 


But the government, whoſe conſtitution is 


E | founded upon the ſubſtantial baſis of the general 


good; and whoſe ſtatute book is not diſgraced _ 
by the name of public Libel, will, by the means 

of free diſcuſſion, check all abuſes as they grow, 
and extend the calm of public tranquility, to 
the utmoſt lunits of time. 
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